Moditying circumstances of the criminal responsibility in cases of intimate partner violence in Galicia
(Spain): special reference to the aggravating circumstance of recidivism
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INTRODUCTION-

The modifying circumstances of the criminal responsibility have a key role in the
application of the criminal law. They contribute, on the basis of the specific provisions
of the Spanish Criminal Code, particularly in articles 66 and 68, to the
individualization of the penalty in each particular case.

OBJECTIVE-
The main aim of this paper is to reveal which are the modifying circumstances which
appear more frequently in cases of intimate partner violence.

METHODOLOGY-
+This work seeks to provide some empirical evidence about the presence of modifying
circumstances of the criminal responsibility in cases of intimate partner violence.

+We carried out a detailed study of 580 files classified as intimate partner violence by

the Prosecutor s Office of Santiago de Compostela, between January 2005 and
December 2012.

+ After we 1dentified the cases of interest for this paper, a descriptive and comparative
analysis of the variables was carried out with the statistical package SPSS.

+Talking about the constraints this study has, we should highlight that it only revolves
around a very small geographic scope (Santiago de Compostela (Galicia — NW Spain))
and that the total of the analysed files is quite scarce given the treated time span.

The investigation has revealed the concurrence of:

= EXCULPATORY CIRCUMSTANCES (16 files)
= MITIGATING CIRCUMSTANCES (63 cases)
= AGGRAVATING CIRCUMSTANCES (28 records)

1. EXCULPATORY CIRCUMSTANCES
Three different exculpatory circumstances have been appreciated:
» ANOMALY OR PSYCHIC ALTERATION (4 CASES- 0,70%)
» Disorders related to the consumption of substances (1 case).
» Schizophrenia (2 cases).

» Personality disorders (1 case).

» CONSUMPTION OF SUBSTANCES (12 CASES- 2,10%)
-> Consumption of alcohol (11 cases).

-> Use of narcotic drugs (1 file).

» SELF-DEFENCE (1 FILE- 0,17%): the victim defended herself from the

aggressor.

2. MITIGATING CIRCUMSTANCES.
The appreciation of this kind of circumstances has been observed in 68 cases. In particular,
6 different mitigating circumstances:
» INCOMPLETE EXCULPATORY CIRCUMSTANCES (12 CASES- 2,10%)
» 10 cases motivated by alcoholism.

» 2 cases motivated by addiction to narcotic drugs.

» ACTING BECAUSE OF AN ADDICTION TO CERTAIN SUBSTANCES (13
RECORDS- 2,24%)
» The offender had a serious addiction to alcoholic drinks in 7 cases.
» In the other 6, to toxic drugs.
» ACTING BECAUSE OF OUTBURST, STUBBORNNESS, PASSIONATE STATE

(1 FILES- 0,17%)=>» a jealousy outburst, associated with an offence of making threats
(art. 169.2 Criminal Code).

» COMPENSATION FOR THE CAUSED DAMAGE (4 FILES)=>» in all the cases the
circumstance was appreciated because of the damages patrimonial undermining used by

the aggressor in a violent situation.

» UNDUE DELAYS (26 CASES)=» cases in which there are undue delays in the course

of the proceedings, if it is not ascribable to the defendant.

» ANALOGIC MITIGATING CIRCUMSTANCE (12 CASES- 2,10%)=>» the Spanish
Criminal Code regulates, in its article 21.7, an analogic mitigating circumstance, used in
cases In which there are some elements (but not all) necessary to appreciate the
concurrence of another specific modifying circumstance.

We have identified 12 cases associated to articles 21.1 and 20.2 of the Criminal Code.

- 10 cases were motivated by consumption of alcohol.

- 2, by consumption of narcotic drugs.

3. AGGRAVATING CIRCUMSTANCES
These circumstances were imposed by courts in 28 cases. In particular, two of these have

been used:
» USE OF SPACE AND TIME (1 CASE- 0,17%)=»This was only used in one case where

the aggressor hit the victim while she was sleeping.

» RECIDIVISM (27 CASES- 4,66%) Characteristics of these cases:

- We can mainly highlight cases of occasional mistreatment,
followed by threats.
- Analyzing the relationship between aggressor-victim, there wasn’t
a relationship in the moment of the new aggression.
- Most of the aggressions happened in the street.

CONCLUSIONS

- A very low presence of modifying circumstances has been noticed.

- From a quantitative point of view, those circumstances with the highest presence were the aggravating circumstance of recidivism and the mitigating circumstance of undue

delay.

- From a qualitative point of view, we cannot avoid highlighting the presence of alcohol in the analyzed cases. We have found 38 files in which this substance had a relevant role,

specifically in what refers to the circumstances and conditions in which the aggression was perpetrated. The use of this substance in the studied cases has received two different

treatments:

- It was classified in terms of the law as a complete exculpatory circumstance, while in 10 cases it was considered an incomplete exculpatory circumstance.

- In 7 files it was classified as a mitigating circumstance and, in the end, the remaining cases were treated as analogic mitigating circumstance.



